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October 30, 2013 

The Honorable Ben S. Bernanke 
Chairman 
Board of Governors of the Federal Reserve System 
Washington, D.C. 20551 

RE: RIN: 7100-AD70/Docket Number R-1411—Credit Risk Retention 

Dear Chairman Bernanke: 

On behalf of Community Associations Institute (CAI),1 I am pleased to 
submit the following comments on the Agencies ' 2 jointly proposed credit 
risk retention regulation implementing Section 941 of the Dodd Frank 
Wall Street Reform and Consumer Protection Act of 2010. 

Summary of Comments 

» CAI members support extending "qualified residential mortgage" 
(QRM) status to mortgages meeting the requirements of "qualified 
mortgage" (QM) as defined by the Consumer Financial Protection 
Bureau 

» CAI members support the elimination of a proposed credit 
qualifications matrix and maximum loan-to-value (LTV) ratio for the 
purpose of defining "qualified residential mortgage" 

» CAI members support continued acceptance of state statutes 
granting limited lien priority for community associations 

1 CAI is the only international organization ded ica ted to fostering competent , well
governed community associations that are h o m e to approximately one- in-f ive Amer ican 
households . For more than 40 years, CAI has b e e n the leader in providing educat ion and 
resources to the volunteer homeowners who govern community associations and the 
professionals who support them. CAI's more than 32,000 members include community 
association volunteer leaders, community managers, community m a n a g e m e n t firms, and 
other professionals and c o m p a n i e s that provide products and services to community 
associa t ions . 
2 The Office of the Comptroller of the Currency, the Board of Governors of the Federal 
Reserve System, the Federal Depos i t Insurance Corporation, the U.S. Securities and 
Exchange Commission, the Federal Housing Finance A g e n c y (FHFA) and the Department 
of Housing and Urban D e v e l o p m e n t (collectively, t h e Agencies ) . 
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» CAI m e m b e r s o p p o s e a d o p t i o n of t h e a l ternat ive a p p r o a c h  to de f in ing 
"qual i f ied residential m o r t g a g e " d e s i g n a t e d by t h e A g e n c i e s as " Q M - p l u s " 

Support for Aligning Qualified Residential M o r t g a g e and Qualified M o r t g a g e 

CAI m e m b e r s s t rongly s u p p o r t t h e A g e n c i e s ' p roposa l  t o align t h e def ini t ion of 
"qual i f ied residential m o r t g a g e " with t h e C o n s u m e r Financial Protec t ion Bureau ' s 
"qual i f ied m o r t g a g e " s t a n d a r d .  As e x p r e s s e d in prior c o m m e n t le t ters  t o t h e A g e n c i e s , 
CAI m e m b e r s be l ieve a return  t o p r u d e n t m o r t g a g e underwri t ing s t a n d a r d s is a 
neces sa ry a n d a p p r o p r i a t e r e s p o n s e  t o t h e financial crisis. CAI m e m b e r s be l ieve t h e 
robus t underwri t ing s t a n d a r d s cod i f ied in t h e Bureau ' s  Q M rule will p r o t e c t c o n s u m e r s 
a n d c o m m u n i t y assoc ia t ions . 

Financial Stability of Association Homeowners Promoted by  Q M Standard 
CAI m e m b e r s have previously u r g e d t ha t c o m m u n i t y assoc ia t ions and associa t ion 
h o m e o w n e r s h i p  b e p r o t e c t e d within any final QRM def ini t ion. The p r o p o s e d QRM 
s t a n d a r d a c c o m p l i s h e s this neces sa ry goal  by incorpora t ing  Q M s t a n d a r d s as t h e 
ba se l i ne for d e t e r m i n i n g QRM s ta tus of m o r t g a g e loans. 

T h e  QM rule r equ i res m o r t g a g e or ig ina tors  t o verify bo r rower s a re a b l e  t o pay all 
month ly m o r t g a g e - r e l a t e d ob l iga t ions r equ i r ed  t o k e e p a m o r t g a g e in g o o d s t a n d i n g . 
For bo r rower s pu rchas ing a h o m e in a c o m m u n i t y assoc ia t ion , this inc ludes verifying 
t h a t bo r rower s have t h e ability  t o pay c o m m o n e x p e n s e a s s e s s m e n t s . Associa t ion 
a s s e s s m e n t s f u n d critical services a n d ob l iga t ions t h a t s u p p o r t t h e o p e r a t i o n a n d 
g o v e r n a n c e of t h e communi ty . Or ig ina to rs failing  to d e t e r m i n e a b o r r o w e r has t h e 
ability  t o pay such month ly m o r t g a g e - r e l a t e d ob l iga t ions are s u b j e c t  t o subs tan t ia l 
pena l ty u n d e r t h e Truth in Lending Act. 

T h e  QM rule 's ability  t o pay s t a n d a r d is a critical i m p r o v e m e n t  t o t h e lax underwri t ing 
s t a n d a r d s t ha t led  t o t h e financial crisis a n d s u b s e q u e n t co l l apse in t h e marke t for non
g o v e r n m e n t g u a r a n t e e d m o r t g a g e b a c k e d secur i t ies . Addit ionally, pena l t i e s for 
or ig ina tor violat ions of t h e  QM s t a n d a r d a re suff ic ient  t o substant ia l ly constra in t h e 
t r ans fe r of d a n g e r o u s credi t risk  t o investors . Further , t h e poten t ia l for r e p u r c h a s e 
d e m a n d s a n d o t h e r sanc t ions for violat ions of t h e QRM verification s t a n d a r d s c o n t a i n e d 
in t h e under ly ing p roposa l build  on t h e c o n s u m e r a n d investor p r o t e c t i o n s p r o v i d e d by 
t h e  QM regula t ion . 

For associa t ion h o m e o w n e r s , this will s u p p o r t l ong- t e rm financial stability in hous ing 
cos t s a n d fo s t e r v ibrant communi t i e s . Across t h e nat ion, associa t ion h o m e o w n e r s have 
b e e n e x p o s e d  to s ignif icant financial d is t ress as o w n e r s in fo rec losu re or w h o 
a b a n d o n e d their h o m e s c e a s e d pay ing their s h a r e of c o m m u n i t y e x p e n s e s . 

In t h e vast majori ty of assoc ia t ions , h o m e o w n e r a s s e s s m e n t s a re t h e so le s o u r c e of 
r e v e n u e  to s u p p o r t critical c o m m u n i t y services a n d ope ra t i ons . Forec losures a n d 
p r o p e r t y a b a n d o n m e n t lead  to subs tan t ia l assoc ia t ion b u d g e t deficits , forc ing all o the r 
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homeowners in the community  to account for lost revenues through higher assessments 
or o ther actions tha t may further th rea ten the stability of the community. 

This scenario, which is unique  to association homeowners , has c rea ted a downward 
cycle where high assessment del inquency rates lead  to higher association assessments , 
which in turn p e r p e t u a t e the cycle by leading  to even grea ter a s sessmen t del inquency 
rates. The QM rule's ability  to pay tes t will, in large measure , make future recurrences of 
this downward cycle much less likely. Accordingly, CAI m e m b e r s strongly suppor t t he 
Agencies ' proposal  to align the QRM and QM s tandards . 

QM Standard Addresses CAI Member Concerns Regarding Transfer Fees and 
Verification of QRM Status 
In c o m m e n t s submi t ted regarding the Agencies ' prior p r o p o s e d QRM definition, CAI 
m e m b e r s expressed concern regarding the QRM status of proper t ies subjec t  to a 
transfer f e e as well as the process used to verify QRM status at origination. These 
concerns are also add re s sed in the Agencies ' proposal  to use the QM s tandard as the 
basel ine for determining QRM status. 

CAI m e m b e r s worked cooperatively with the FHFA to prohibit abusive transfer f ees that 
required homebuyers  to pay f ee s  to third part ies with no interest in the real es ta te 
securing the underlying transactions. CAI is proud of this collaboration which e n d e d 
what was little more than an equity-stripping s c h e m e employed by unscrupulous 
developers . The QM s tandard acknowledges the role of community transfer f ee s in the 
financial stability of community associations and d o e s not discriminate against 
communit ies with transfer f ee s that provide a direct benef i t  to the underlying real 
es ta te . 

In response to the Agencies ' prior credit risk retention p r o p o s e d rule CAI m e m b e r s 
expressed significant concern regarding verification of QRM status at the point of 
origination. CAI m e m b e r s were concerned with the potential for new legal liability and 
related costs  to mitigate any new operat ional risks associa ted with providing data used 
in QRM status verification. The QM s tandard provides community associations and 
originators reasonable means  to verify association a s sessmen t obligations and other 
relevant ability  to pay information. The Agencies ' proposal incorporates the QM 
association assessment verification me thodo logy and will greatly e a s e the process of 
verifying QRM status at origination. 

The Agencies' proposed definition of QRM addresses the key concerns of CAI 
members and CAI strongly supports the proposal to align the QRM definition with the 
QM standard. 
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Support for Elimination of Individual Credit Criteria and Downpayment Requirement 

CAI m e m b e r s expressed significant concern regarding the Agencies ' original proposal 
to establish a matrix of borrower credit qualification and establish maximum loan-to ­
value ratios for QRM compliant mor tgages . CAI m e m b e r s unders tand the Agencies 
in tended to ensure that QRM compliant m o r t g a g e s  b e of the highest credit quality. 
Notwithstanding this laudable policy goal, CAI m e m b e r s bel ieved the proposal failed to 
strike the appropr ia te ba lance be tween p ruden t regulation and access  to credit. 

Individual Credit Criteria Matrix 
CAI m e m b e r s c o m m e n d the Agencies ' decision to a b a n d o n efforts  to construct a 
matrix of individual borrower credit qualification. The p r o p o s e d credit matrix was 
in tended to avoid enshrining proprietary credit qualification systems owned by private 
corporat ions in a final risk retention rule. While an unders t andab le proposit ion, CAI 
m e m b e r s were concerned tha t originators would  b e unable  to evaluate individual 
borrowers and mitigate credit risk through o ther prudential actions in the context of the 
QM ability  to pay test . Further, CAI m e m b e r s were concerned that establishing credit 
criteria for individual borrowers in federal regulation could lead to un in tended 
c o n s e q u e n c e s where creditworthy borrowers would  b e den ied access  to credit simply 
by federal rule. 

CAI app lauds the Agencies for the determinat ion tha t creating a credit criteria matrix 
p o s e d more chal lenges than it resolved. Accordingly, CAI suppor t s this a spec t of the 
Agencies ' p r o p o s e d rule. 

Elimination of Proposed 20 Percent Minimum Downpayment and LTV Ratios 
CAI m e m b e r s were strongly o p p o s e d to the minimum cash contribution requi rements 
for purchase money mor tgages included in the Agencies ' initial QRM definition. CAI 
m e m b e r s also o p p o s e d LTV and CLTV s tandards on rate and term or cash out refinance 
mor tgages . CAI app lauds the Agencies ' determinat ion that risks associated with 
LTV/CLTV ratios may  b e mit igated through o ther underwriting factors. As a m e m b e r of 
the Coalition for Sensible Housing Policy, CAI also strongly endor se s c o m m e n t s the 
Coalition submi t ted to the Agencies concerning the elimination of LTV/CLTV criteria 
(attached). 

CAI members strongly support the Agencies' determination to avoid creating a credit 
matrix for individual borrowers in regulation and to avoid establishing a variety of 
LTV/CLTV standards within the QRM definition. 

Support for State Statutes Granting Limited Priority for Association Liens 

A basic and foundat ional e l emen t of the community association model of housing in 
s ta te s ta tu te is that association assessments are mandatory and l ien-based. Association 
assessments fund trash removal, road maintenance , wastewater m a n a g e m e n t systems, 
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bridges, insurance premiums, and utilities such as water, electricity, and heat ing 
systems, a m o n g other things. If association assessments did not have this protect ion 
enshrined in s ta te law, the community would not  b e able  to fund these critical services. 

Currently, at least 23 s ta tes have taken s t eps to s t r eng then association lien priority by 
granting limited priority  to association liens over a first mor tgage . 3 While the level of 
protect ion a f forded  to community association liens varies by s tate , associations in t he se 
jurisdictions have the ability  to recover an a m o u n t of de l inquent assessments (and in 
s o m e instances other related charges) incurred when a homeowner has ceased paying 
their share of community costs. 

Assessment del inquencies have a devastat ing effect on community association 
homeowners and are a source of additional downward pressure on proper ty values in a 
dis t ressed market. Permitting the recovery of a def ined amoun t of de l inquent 
association assessments through an association's en fo rcemen t of a lien p romotes the 
financial stability of o ther homeowners in the community and ensures that proper ty 
values are preserved. Fannie Mae, Freddie Mac, and the Federal Housing 
Administration each acknowledge s ta te s ta tu tes granting limited priority for association 
liens and have implemen ted policies requiring m o r t g a g e servicers and m o r t g a g e e s  to 
comply with s ta te lien priority statutes.4 

The QM rule, which will serve as the basel ine qualifying criteria for satisfying the 
p r o p o s e d QRM s tandard , is silent on the quest ion of limited priority for association 
liens. Thus, m o r t g a g e s secured by real proper ty subjec t  to association governance in a 
priority lien s ta te m e e t the Agencies ' p r o p o s e d QRM definition. CAI strongly urges the 
Agencies  to acknowledge tha t first m o r t g a g e s secured by real proper ty in priority lien 
s ta tes are e n c o m p a s s e d within the QRM definition. This will ensure that the millions of 
American homeowners living in community associations in priority lien s ta tes will have 
access  to m o r t g a g e credit on te rms tha t are equal  to all o ther consumers.5 

First mortgages in states granting limited lien priority for association assessments must 
be clearly qualified for QRM status otherwise access to credit in community associations 
across the country will be significantly curtailed. 

3 To view a list of s t a t e s tha t have a d o p t e d an associat ion priority lien s ta tu te , visit t h e following link: 
h t tps : / /www.ca ion l ine .org /govt /advocacy/Pages /AssessmentPr ior i tyLienSta tu tesbySta te .aspx 

4 Agency priority lien policies: 
» Freddie Mac Seller/Servicer Guide , Volume 2, C h a p t e r 71.18: Re imbur semen t of condomin ium, 

HOA, PUD fees , a s sessmen t s , and g round rent 
» Fannie Mae Servicing Guide , Part III, Section 202: Special A s s e s s m e n t s and Part VII, Section 110: 

Expenses During Foreclosure Process 
» M o r t g a g e e Letter 2013-18: U p d a t e d Clarification Regard ing Title Approval at Conveyance 

5 Foundation for Community Association Research Statistical Review 2012: 
http://www.cairf.org/foundationstatsbrochure.pdf 
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Opposition to the "QM-plus Alternative" 

CAI m e m b e r s overwhelmingly o p p o s e the Agencies ' "QM-plus Alternative" (QM+). 
Accordingly, CAI rei terates suppor t for c o m m e n t s submi t ted on behalf of the Coalition 
for Sensible Housing Policy, which offer detai led analysis of the harm the QM+ proposal 
would visit upon consumers and the real es ta te market, generally. 

The p r o p o s e d QM+ alternative retains many fea tures of the Agencies ' prior p r o p o s e d 
QRM definition that were overwhelmingly o p p o s e d by CAI member s . By way of 
example , the QM+ alternative would seek  to require a minimum 30 pe rcen t 
downpaymen t for purchase m o r t g a g e s and at least a 70 pe rcen t CLTV for refinances 
involving a junior lien. Further the QM+ alternative retains the unnecessary and ill-
advised individual credit criteria matrix as an additional condition of QRM approval. 

The QM+ alternative would also s e e m to prohibit (or at the very least impede) QRM 
status for loans secured by real e s ta te in a community association. As previously s ta ted , 
community association assessments , in all 50 states , are l ien-based. In many instances 
the associat ion's lien exists from the m o m e n t the community 's declaration is recorded . 
The QM+ alternative would cast d o u b t on the basic eligibility of m o r t g a g e s on proper ty 
in a community association  to m e e t the QRM standard , the reby severely d a m a g i n g the 
economic stability of the more than 63 million Americans who call a community 
association home. 

It is obvious on its face that the QM+ alternative has not b e e n thoroughly ve t ted and 
that the re is no consensus a m o n g the Agencies for its adopt ion and implementat ion. 
The p r o p o s e d rule pointedly notes that the Agencies cons idered the QM+ alternative 
but ultimately did not believe it  to  b e the preferred policy. CAI strongly suppor t s the 
Agencies ' preferred policy option, which will align the QM and QRM s tandards . This is 
the most efficient and p ruden t means  to pro tec t consumers and investors while 
ensuring a robust and healthy housing f inance system and real es ta te market. 

CAI members overwhelmingly oppose the QM+ alternative, which could disqualify all 
first mortgages secured by property in a community association from achieving QRM 
status. 

Conclusion 

CAI m e m b e r s apprec ia te the difficult task under taken by the Agencies in developing 
the p r o p o s e d credit risk retention rule. The Agencies are  to  b e c o m m e n d e d for the 
deliberative and da t a -based approach  to this rulemaking. Further, the Agencies have 
prudent ly ba lanced the need of consumers to access  to credit with the n e e d  to pro tec t 
consumers and investors from f raudulent business practices. 
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Finally, on behalf of all h o m e o w n e r s living in a communi ty associat ion, CAI must once 
again reaffirm s t rong s u p p o r t for s t a te laws grant ing limited priority for associat ion liens 
and s t rong oppos i t ion  to any policy tha t would weaken or i m p e d e t h e e n f o r c e m e n t of 
such laws. 

Sincerely, 

Dawn Bauman, CAE 
Senior Vice President , G o v e r n m e n t and Public Affairs 
Communi ty Associat ions Institute 

At tachment : Coalition for Sensible Housing Policy QRM White Paper 



The Coalition for Sensible Housing Policy 

UPDATED QRM PROPOSAL STRIKES BALANCE: 
PRESERVES ACCESS WHILE SAFEGUARDING CONSUMERS AND MARKET 

As Submitted to Federal Regulators October 30, 2103 
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UPDATED QRM PROPOSAL STRIKES BALANCE: 
PRESERVES A C C E S S WHILE SAFEGUARDING C O N S U M E R S A N D 
MARKET 

P r e p a r e d by: 

T h e Coa l i t i on for S e n s i b l e H o u s i n g Policy 

American Bankers Association 
American Escrow Association 
American Financial Services Association 
American Land Title Association 
American Rental Property Owners 
and Landlords Association 
Asian Real Estate Association of America 
Black Leadership Forum 
Center for American Progress 
Center for Responsible Lending 
Colorado Mortgage Lenders Association 
Community Associations Institute 
Community Home Lenders Association 
Community Mortgage Lenders of America 
Community Reinvestment Coalition of 
North Carolina 
Consumer Federation of America 
Consumer Mortgage Coalition 
Council Of Federal Home Loan Banks 
Credit Union National Association 
Enterprise Community Partners, Inc. 
Habitat for Humanity International 
HomeFree USA 
Homeownership Preservation Foundation 
Independent Community Bankers of 
America 
International Association of Official Human 
Rights Agencies 
Leading Builders of America 
Louisiana Bankers Association 
Manufactured Housing Institute 
Mortgage Bankers Association 
Mortgage Insurance Companies of America 
NAACP 

National Association of Federal Credit 
Unions 
National Association of Hispanic Real Estate 
Professionals 
National Association of Home Builders 
National Association of Human Rights 
Workers 
National Association of Neighborhoods 
National Association of Real Estate Brokers 
National Association of REALTORS® 
National Association of the Remodeling 
Industry 
National Community Reinvestment 
Coalition 
National Fair Housing Alliance 
National Housing Conference 
National NeighborWorks Association 
National Urban League 
National Real Estate Investors Association 
North Carolina Institute for Minority 
Economic Development 
Real Estate Services Providers Council 
Real Estate Valuation Advocacy Association 
The Realty Alliance 
Texas Bankers Association 
U.S. Conference of Mayors 
Worldwide ERC 
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UPDATED QRM PROPOSAL STRIKES BALANCE: 
PRESERVES A C C E S S WHILE SAFEGUARDING C O N S U M E R S A N D 
MARKET 

INTRO 

The Coalition for Sensible Housing Policy is a diverse coalition of 52 consumer 
organizat ions, civil rights g roups , lenders , real e s t a t e professionals , m o r t g a g e insurers 
and local g o v e r n m e n t s tha t share the goal of at tract ing private capital  t o t he m o r t g a g e 
market while ensur ing tha t creditworthy families, including t h o s e unab le  to afford a 
large down payment , are not unnecessari ly exc luded from h o m e o w n e r s h i p 
oppor tuni t ies . 

The Coalition strongly s u p p o r t s t he r e - p r o p o s e d rule's primary r e c o m m e n d a t i o n  to 
incorpora te t he Qualified M o r t g a g e (QM) s t anda rd  to de f ine t h e Qualif ied Residential 
M o r t g a g e (QRM). 

This a p p r o a c h achieves t h e twin object ives of p ro tec t ing t h e marke tp lace while 
ensur ing borrowers have access  to sa fe m o r t g a g e s . Investors will remain conf iden t they 
can rely on the quality of m o r t g a g e s underlying securit izations and creditworthy 
borrowers will  b e ab le  to obtain access  to conventional f inancing for safe , sus ta inable 
m o r t g a g e s . At t he s a m e t ime, it also assures tha t loans with the h ighes t risk  t h o s e 
with the p r o d u c t f ea tu res explicitly exc luded by QM  will  b e sub jec t  to t he risk 
re tent ion rules for asse t backed securit ies. In releasing the r e - p r o p o s e d rule, regula tors 
e x p r e s s e d valid concerns tha t establ ishing diverse s t a n d a r d s for  QM and QRM loans 
could result in an increase in complexity, regulatory b u r d e n and compl iance costs tha t 
will  b e p a s s e d on  to borrowers in t h e form of higher interest rates and restrictive credit 
s t anda rds . 

The Coalition for Sensible Housing Policy strongly o p p o s e s t h e alternative "QM-Plus" 
a p p r o a c h in the p r o p o s e d rule, which would require borrowers  to make a 30 pe r cen t 
down p a y m e n t  to obta in a QRM loan. Such a restriction a long with unduly difficult 
credit s t a n d a r d s will restrict access  to m o r t g a g e credit for far t o o many credi tworthy 
borrowers . 

In contrast , da ta tha t  we desc r ibe in this p a p e r indicates tha t t h e underwrit ing and loan 
p r o d u c t limitations tha t are m a n d a t e d for  QM loans effectively limit t h e risk of defau l t 
without excluding large n u m b e r s of creditworthy borrowers . 

1. HISTORY OF QRM 

a. BASICS of QRM 
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As par t of t he Dodd-Frank Wall S t ree t Reform and C o n s u m e r Protection Act 
(Dodd-Frank), C o n g r e s s s o u g h t  to des ign a f ramework for improving t h e 
quality of m o r t g a g e lending and restoring private capital  t o t h e housing 
market .  To b e t t e r p ro t ec t investors and d i scourage excessive risk taking, 
Cong re s s required securitizers  to retain five p e r c e n t of t he credit risk on loans 
p a c k a g e d and sold as m o r t g a g e securit ies. However, b e c a u s e across- the
boa rd risk re tent ion would impose significant (and unnecessary) restrictions 
on responsible , creditworthy borrowers , legislators also m a n d a t e d an 
exempt ion for "Qualif ied Residential M o r t g a g e s (QRM)," tha t was  to  b e 
de f ined by regulators  to include m o r t g a g e s with p r o d u c t f ea tu res and s o u n d 
underwrit ing s t a n d a r d s tha t have b e e n proven  to r e d u c e the risk of default .6 

b. PREVIOUS RULE 

In April 2011 regula tors p r o p o s e d a Qualified Residential M o r t g a g e (QRM) 
rule tha t was inconsis tent with the goals out l ined by Congre s s of preserving 
access  to m o r t g a g e s while pro tec t ing agains t a r e p e a t crisis.7 Specifically, 
regulators d e v e l o p e d a QRM definition with provisions manda t i ng high down 
payments , s t r ingent d e b t - t o - i n c o m e ratios and b u r d e n s o m e credit s t a n d a r d s 
tha t would have raised unnecessary barriers for credi tworthy borrowers 
seek ing the lower rates and pre fe r red p r o d u c t f ea tu re s of t he QRM. 

i) Legislative Intent 

The 2011 p r o p o s e d rule required a high down p a y m e n t  20 p e r c e n t with even 
higher levels of minimum equity required for refinancing  d e s p i t e t he fact tha t 
Cong re s s cons ide red and re jec ted establ ishing minimum down p a y m e n t s 
b e c a u s e loans have b e e n shown to per form well without high levels of equity 
when the re is s t rong underwrit ing and safe , s tab le p r o d u c t fea tures . 

The housing crisis was not caused by high LTV lending, bu t rather by a r ange of 
factors including an o v e r h e a t e d housing market, l apses in solid underwrit ing, 
s t rong investor appe t i t e s , t he inappropr ia te layering of risk, and the introduction 

6 The s ta tu to ry f r a m e w o r k for t h e QRM requi res t h e r egu la to r s  t o eva lua t e underwri t ing and p r o d u c t 
f e a t u r e s t h a t historical d a t a indica te result in lower risk of defau l t , including: d o c u m e n t a t i o n 
r equ i r emen t s ; month ly p a y m e n t - t o - i n c o m e s t a n d a r d s ; p a y m e n t shock p ro tec t ions ; restr ict ions or 
prohib i t ions on nega t i ve amort iza t ion , in teres t -only and o the r risky fea tu res ; and m o r t g a g e insurance 
c o v e r a g e or o t h e r credi t e n h a n c e m e n t s o b t a i n e d at or iginat ion  to t h e e x t e n t t hey r e d u c e de f au l t risk. 
7 C o n g r e s s d i r ec t ed regu la to r s  t o b a l a n c e t h e n e e d for c red i t s t a n d a r d s aga ins t t h e n e e d  to improve 
acces s  t o credi t , providing tha t e x e m p t i o n s f rom t h e risk re tent ion rules shall " . . . improve t h e a c c e s s of 
c o n s u m e r s and b u s i n e s s e s  t o c red i t on r e a s o n a b l e t e rms , or o the rwise  b e in t h e publ ic in teres t and for 
t h e p ro tec t ion of investors ." Sect ion 15G(e)(2)(B) of t h e Securi t ies and E x c h a n g e Act of 1934 (15 U.S.C. 
78(a) et . seq.) , as a d d e d by Sect ion 941(b) of t h e D o d d - F r a n k Act. 
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of complex loan produc ts that most consumers could not unders tand and over 
t ime could not afford. 

The legislative history regarding QRM clearly demons t r a t e s Congressional intent 
to avoid a minimum down paymen t requirement . During Congressional d e b a t e 
on the bill, a p r o p o s e d a m e n d m e n t  to require a down paymen t of five pe rcen t 
was voted upon and re jected by the Senate . 

Chairman Christopher Dodd (CT) a rgued that it could inappropriately and 
inadvertently cut off home ownership saying: 

The amendment "would have very serious consequences ... for first-time 
homebuyers, minority home buyers, and others seeking to attain the 
American dream of home ownership."8 

Ultimately the Sena te a c c e p t e d an a m e n d m e n t from Senators Mary 
Landrieu (LA), Kay Hagan (NC) and Johnny Isakson (GA) that did not 
contain any down paymen t requ i rement and crea ted an except ion for 
Qualified Residential Mor tgages . A version of this a m e n d m e n t was 
ultimately included in Dodd-Frank and b e c a m e law.9 

ii) Strong Opposi t ion to First Proposed Rule (2011) 

Upon review of the rule, financial and consumer g roups m o u n t e d s t rong 
opposi t ion to the proposal , arguing it would make it harder for borrowers, 
especially first t ime h o m e buyers and m e m b e r s of underserved 
communit ies ,  to afford a down paymen t on a home. 

As the Coalition wrote at the time: 

"Unnecessarily high down-payment requirements under QRM would make 
a near-term housing recovery almost impossible... thwarts the will of 
Congress, impedes the economic recovery and unnecessarily burdens 
American homebuyers. "10 

Further, a bipartisan g roup of sena tors (Isakson, Landrieu, Hagan) who 
draf ted the l anguage requiring the QRM rule in the 2010 Dodd-Frank Act 
wrote a letter to regulators urging them to d rop a strict down-paymen t 
requirement : 

8 156 Congres s iona l Record S3518 
9 

A m e n d m e n t N. 3956, 156 Congre s s iona l Record S3575 (May 12, 2010). The a m e n d m e n t was co
s p o n s o r e d by S e n a t o r s Hagan , Warne r , M e n e n d e z , Tes te r , Lincoln, Levin, Burr and Hutchison. 

10 h t tp : / /www.federa l reserve .gov/SECRS/2011/Apr i l /20110426/R-1411/R
1411_032311_69533_582721581887_1 .pdf 
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"Our intent as the drafters of this provision was, and remains, clear: to 
incent the origination of well-underwritten mortgages with traditional 
terms. We intentionally omitted a specific down payment requirement and 
never contemplated the rigid 20 percent or 10 percent as discussed in the 
March 2011 notice of proposed rulemaking." 

The impact of the down payment requirements would have presented 
consumers with a difficult trade off - either pay a substantially higher rate 
for a non-QRM loan or wait significantly longer to purchase a home, if 
ever. By several estimates, risk retention for non-QRM loans would have 
increased the cost to consumers by an estimated 75 to 125 basis points.11 

A higher down payment requirement would have exacerbated the costs 
further. As illustrated below, typical consumers might take 10 to 22 years 
to save for a 10 pe rcen t down paymen t (and nearly double the time for 20 
percent). 

Years to Save 10% Down Payment 

31 111 
African  Latino White 

American {$40,165} {$54,168} 
{$33,578} 

Note: CRLCalculations based on 2010 ACS and BLS median Income 

Furthermore, as shown, the down payment requirement is 
more difficult to accumulate for borrowers of color. 

2. CURRENT RULE: PROPER BALANCE 

In Augus t 2013, the six Federal Regulators publ ished a revised p r o p o s e d rule 
that would equate QRM with the soon- to -be implemen ted "ability-to-repay" 

11 S e e Zandi, Mark, Moody's Analytics. "Reworking Risk Retention.  and A Clarification on Risk 
Retention"; G o o d m a n , Laurie. Amherst Securities, "The Coming Crisis in Credit Availability."; Jozof f , 
Mathew.(JP Morgan, "Securitization Weekly  D e c e m b e r 11, 2009 

Firefighter Middle School Registered Veterinarian 
{$47,720} Teacher Nurse {$91,250} 

{$55,780} {$69,110} 
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Qualified Mortgage (QM) m o r t g a g e and underwrit ing standard issued by the 
CFPB. 

Under t h e  QM standard, which was finalized earlier this year and will take effect 
in 2014, loans must mee t product features and underwriting standards to qualify. 
Borrowers must document the income used to qualify for a loan, and creditors 
must verify this and other important borrower qualifications. Borrowers cannot 
have deb t - to - income ratios a b o v e 43 p e r c e n t (unless it meets Fannie Mae, 
Freddie Mac, or Federal Housing Administration underwriting criteria for seven 
years or until GSE reform). Loans with risky product features most closely 
associated with the housing crisis such as negative amortization, interest-only 
payment features, or loans with amortizations longer than 30 years are excluded 
from the QM definition. 

In synchronizing both definitions, t he revised rule e n c o u r a g e s safe and financially 
p r u d e n t m o r t g a g e financing while also ensuring creditworthy homebuyers have 
access to safe mortgage financing with lower risk of default. In addi t ion, 
consistency between both standards reduces regulatory burden and gives 
mortgage professionals much-needed clarity and consistency in the application 
of the important mortgage standards required pursuant to Dodd-Frank. 

By equating the QRM with the QM, regulators have provided clear rules tha t 
allow for robus t markets that meet the needs of creditworthy borrowers in a sa fe 
and s o u n d manner .  The new proposed QRM will reduce the risk of default and 
de l inquency as illustrated below. 

The Q R M Rule ( Q R M = Q M ) Significantly Reduces 
Delinquency For Eligible Mortgages Vs. Non-QRMs 

PLS GSE 

ever-90+ day de l iquent 

Source: Corelogic ABS/MBSand Prime Dbs, Urbar Inst i tute 
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An analysis by researchers at t h e Urban Institute12 of m o r t g a g e s in private label 
securi t ies or iginated in or prior  to 2013, t h e "ever 90-day de l inquency ra te" 
(loans tha t have ever b e e n 90 days or more del inquent) for all loans tha t did not 
m e e t t h e r e - p r o p o s e d QRM s t anda rd was 30.6 pe rcen t . 

The de l inquency rate for pu rchase and ref inance loans tha t me t t he new QRM 
proposa l was nearly two thirds lower at 12.6 percent1 3. Loans pu rchased by 
Freddie Mac and Fannie Mae tha t m e t t he r e - p r o p o s e d QRM s t anda rd had 
defau l t rates of 4.1 pe r cen t as c o m p a r e d  to 8.7 p e r c e n t for m o r t g a g e s tha t did 
not qualify for  QM sta tus . The s tudy 's authors point out tha t using an alternative 
m e a s u r e of p e r f o r m a n c e such as t he 180-day de l inquency rate or a m e a s u r e of 
defau l t would more accurately portray bor rower behavior . The de l inquency rates 
for PLS and GSE m o r t g a g e s or ig inated over this s a m e per iod tha t fell 180 days or 
more de l inquen t were 7.87% and 1.43%, respectively. Fur thermore, as po in t ed 
ou t by researchers at t he UNC Cen te r for Communi ty Capital, several recent 
s tud ies of p e r f o r m a n c e for  QM and non-QM loans vary in s c o p e by t ime f r a m e 
and m o r t g a g e f ea tu res included, bu t all indicate tha t t he  QM s t anda rd 
significantly r educes risk, while providing b r o a d e r access  to credit than a QRM 
tha t includes a down p a y m e n t requirement.1 4 

The a l ignment of t h e  QM definition with the QRM definition results in a construct 
tha t exc ludes risky p roduc t f ea tu res and low or n o - d o c u m e n t a t i o n lending tha t 
are closely corre la ted with increased probabil i ty of defaul t . Appropriately, t he 
definition of  QM is not limited b a s e d on down payment . Al though da ta show 
tha t t he risk of defaul t increases as down p a y m e n t s dec rea se , this d o e s not 
necess i ta te t he inclusion of down p a y m e n t in QRM. Much like the private market 
o p e r a t e s today, investors can c h o o s e  to p a c k a g e QRMs b a s e d on down 
p a y m e n t s if they c h o o s e to. Aligning QRM with  QM allows market par t ic ipants 
to assess and al locate risk within bounda r i e s tha t will ensure stability  to t h e 
market and a wide d e g r e e of credit access . 

Recent market t r ends show tha t t h e QRM rule is unlikely  to lead  to a f lood of 

zero down p a y m e n t loans, as s o m e critics of t he p r o p o s e d rule have s u g g e s t e d . 

12 S e e b log p o s t by Laurie G o o d m a n and Ellen S e i d m a n and Jun Zhu. "QRM, Alternat ive QRM: Loan 
de f au l t ra tes ." h t t p : / / b l o g . m e t r o t r e n d s . o r g / 2 0 1 3 / 1 0 / q r m - a l t e r n a t i v e - q r m - l o a n - d e f a u l t
r a t e s / ? u t m _ s o u r c e = f e e d b u r n e r & u t m _ m e d i u m = f e e d & u t m _ c a m p a i g n = F e e d % 3 A + M e t r o t r e n d s B l o g + % 2 8 
M e t r o T r e n d s + B l o g % 2 9 
13  To a c c o u n t for p r e p a y m e n t pena l t i es , t h e au tho r s of t h e Urban Inst i tute 's s t u d y f i l tered f rom their  Q M 
defini t ion m o r t g a g e s with p r e p a y m e n t pena l t i e s incurred m o r e than t h r e e years a f te r or iginat ion, b u t 
t hey w e r e u n a b l e  t o s c reen t h o s e m o r t g a g e s with pena l t i e s tha t e x c e e d e d t h e limit of 2 p e r c e n t of t h e 
a m o u n t p r e p a i d . Likewise, d a t a limitations p r e c l u d e d their ability  t o s c reen hybrid ARM p r o d u c t s for a 
max imum ra te rese t in t h e first 5 years. M o r t g a g e s with t h e s e f e a t u r e s may have b e e n s c r e e n e d f rom t h e 
Q M defini t ion for o t h e r r easons , b u t s o m e w e r e likely inc luded and thus e s t i m a t e s for d e l i n q u e n c y ra tes 
shou ld  b e c o n s i d e r e d conservat ive . 
14 Reid, Carolina and R o b e r t o Quer t i a . "Risk, Access , and t h e QRM Reproposa l . " UNC C e n t e r for 
C o m m u n i t y Capital . S e p t e m b e r 2013. 
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Creditors currently are requiring borrowers  to pu t significant amoun t s down in 

order  to qualify for a loan be fo re any risk retention rules are in effect yet. Both 

Fannie Mae and Freddie Mac recently raised their minimum down payments for 

most loans to five percent , and charge significant premiums and require 

m o r t g a g e insurance for t hose with down payments below 20 percent . The 

inclusion of a down paymen t requi rement in the QRM rule is, therefore , 

unnecessary. Nonetheless , if it were included it would se t a rigid s tandard not 

a m e n a b l e to ad jus tmen t by individual securitizers ba sed on exper ience and 

market t rends . Moreover, it would give the government ' s imprimatur  to an 

underwriting factor. That was not Congress ' s intent and would exclude far too 

many borrowers from QRM loans. As Laurie G o o d m a n of the Urban Institute 

s tates , "The defaul t rate for 95 to 97 pe rcen t LTV m o r t g a g e s is only slightly 

higher than for 90 to 95 LTV mor tgages , and the defaul t rate for high FICO loans 

with 95 to 97 LTV ratios is lower than the defaul t rate for low FICO loans with 90 

to 95 pe rcen t LTV ratios. . . . For m o r t g a g e s with an LTV ratio above 80 percent , 

credit scores are a be t te r predictor of defaul t rates than LTV ratios."15 

3. ALTERNATIVE: A STEP BACKWARD 

In the revised proposal , the regulators ask for c o m m e n t on the merits of a add ing 

a 30 pe rcen t down paymen t and credit requi rements in addition to QM as an 

alternative for QRM. This proposal is a r e sponse  to the overwhelming 

opposi t ion voiced to the original p r o p o s e d rule's requi rement for a 20 pe rcen t 

down payment , as well as its p r o p o s e d quest ion of a 10 pe rcen t alternative. 

However, combining the definitions of QM and QRM t o g e t h e r will make 

thorough underwriting and low risk m o r t g a g e s the overwhelming s tandard in the 

market, without imposing down paymen t requi rements above and beyond what 

15 S e e Laurie G o o d m a n and Taz G e o r g e , Fannie Mae r e d u c e s its max LTV to 95: D o e s t h e d a t a s u p p o r t 
t h e move? , The Urban Institute, M e t r o T r e n d s Blog ( S e p t e m b e r 24, 2013) (available at 
h t t p : / / b l o g . m e t r o t r e n d s . o r g / 2 0 1 3 / 0 9 / f a n n i e - m a e - r e d u c e s - m a x - l t v - 9 5 - d a t a - s u p p o r t - m o v e / ) . 
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lenders, insurers and investors will already continue to i 

payment requirements would raise t h e cost of credit 16 for a 

require. Large down 

i large pool of 

would -be homebuyers. As the graph above indicates, for mortgages in private 

label securi t ies overlaying the 30 p e r c e n t down p a y m e n t and additional credit 

r equ i remen t s on top of general ly def ining QRM as QM would reduce the risk of 

default for QRMs from 13 p e r c e n t  to o n e p e r c e n t but it would significantly 

reduce the portion of the market that is QRM and exempt from the higher cost 

of risk retention, particularly on the purchase side which would decline from 75 

p e r c e n t  to 15 pe rcen t . 

16 See 78 Fed. Reg. 183, 58013 (September 20, 2013). 
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Likewise, as dep ic ted above the delinquency rate for purchase and refinance 

originations purchased by the GSEs that met the alternative QRM requirement 

was 4.1 percent as compared to 1 percent for mortgages that just met the QM 

standard. However, the impact on market share of purchase mortgages 

originated after 2009 is more dramatic as the eligible share of the market falls 

f rom 83% to 13%. 

Furthermore, as highlighted in prior research, the impact of a 10 percent or 20 percent 

down payment would  be disproportionately borne by borrowers of color. Additionally, 

the impact would only increase for a 30% down payment. First time buyers are also 
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constrained by down payments .  On average, 92% of first t ime h o m e buyers put down 

less than 30% b e t w e e n 2006 and 2012. 

95% 

90% 

85% 

80% 

75% 

70% 

65% 

Share of Buyers With Less Than 30% Down 
Payment (avg. of 2006 to 2012) 

• Repeat Buyers 
92% 

• F i r s t -T ime Buyers 

92% 92% 

77% 

92% 

77% 

92% 

77% 

92% 

Source: NAR Home B u y e r a n d Seller Survey 

As indicated by authors of the p r o p o s e d rule, a non-minimal cost of up to 30 basis 
points would  be pas sed onto the consumer under the p r o p o s e d alternative. This cost 
could add up to billions of dollars on an annual basis, constraining consumer s p e n d i n g 
a n d homeownership , which would have roll  on effects  to the greater economy. 
Alternatively, consumers might opt for a cheaper 100 percent guaranteed FHA 
alternative, which instead of drawing more private capital back into the mortgage 
marke t  a s t a t e d goal of the Administation  would have the unintended c o n s e q u e n c e 
of driving more activity to the government- insured program. For those potential buyers 
who c h o o s e to save the required down payment, the time to save is s taggering. 
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4. CONCLUSION 

Should t h e p r o p o s e d ' p r e f e r r ed ' QRM rule  b e finalized, federa l regulators would take a 
big s t e p forward in s t r eng then ing the housing market and e c o n o m y while also 
a d e q u a t e l y addres s ing the root causes of the crisis ( lapses in solid underwrit ing and by 
the introduction of c o m p l e x loan products) . The p r o p o s e d alternative tha t requires 
borrowers  to pu t down 30 p e r c e n t  to qualify for a QRM loan will constrain t h e 
availability of private m o r t g a g e lending for many creditworthy borrowers . Additionally, 
t he high down p a y m e n t r equ i r emen t in t he alternative proposa l would a d d e x p e n s e to 
otherwise high quality m o r t g a g e s with lower down payments , restricting credit tha t will 
b e n e e d e d to m e e t the housing credit n e e d s of a rising genera t ion of new househo lds , 
without providing a c o m m e n s u r a t e increase in risk reduct ion for investors. 

In summary, synchronizing t h e definition of QRM with QM rule t h e revised rule will 
e n c o u r a g e sa fe and financially p r u d e n t m o r t g a g e lending, while also creat ing more 
oppor tun i t i es for private capital  to reestablish itself as par t of a robus t and compet i t ive 
m o r t g a g e market . Most importantly, it will help ensure creditworthy h o m e b u y e r s have 
access  to sa fe m o r t g a g e f inancing with lower risk of defaul t . 
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